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O COOTBETCTBUU NMPUHLINIMNA COCTA3ATENIbHOCTU CTOPOH
B YNK P® KOHCTUTYLIMKU POCCUUCKON ®EQEPALIUU

Mpobnema 3awmTbl MpaB NOTEpPNeBWMX OT MNPECTYNfeHun 3aHumaeT ocoboe mecTo B dunococum
npasocyausi. BrnomHe o4eBugHO, 4TO [MaBHOM 3ajadert NpPaBOCYAWUs SBMSIETCS HakasaHue nuvua,
NpecTynuBLLEro 3akoHbl rocygapcTea. [MpaBocyane, ogHAKo, HE MOXET CYMTATbCS CBEPLUMBLUMMCS, €CIn
npu ero oTnpasneHuMm He Bbinn obecneyveHsbl NpaBa U 3aKOHHbIE MHTEPECHI NOTEePneBLUEro OT NPECTYNNeHus.
Kpome Toro, aHanua crtateen YIK P®, 3aTparvsaowmx npaBa NOTEpReBLUEro, [OKa3biBaeT, 4YTO B
HEKOTOPOM POJe OHWM HE COOTBETCTBYIOT MMaBHOMY 3aKOHY CTpaHbl — KoHcTuTyuun PO.
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00653aHHOCTb.
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ABOUT COMPLIANCE OF THE PRINCIPLE OF ADVERSARY CHARACTER OF PARTIES
IN THE RF CODE OF CRIMINAL PROCEDURE WITH THE CONSTITUTION
OF THE RUSSIAN FEDERATION

The problem of protection of victims’ rights occupies a special position in philosophy of justice. It is
obvious that the main purpose of justice is a punishment of an individual who broke the state law. However,
justice can’t be considered as delivered if victims’ rights and legal interests were not observed during its
execution. Besides, the analysis of articles of the RF Code of Criminal Procedure related to victim’s rights
proves that, to some extent, they don’t comply with the basic law of the country i.e. the Constitution of the
Russian Federation.
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B rmm. 7 KoHctutyuum P®  usnoxeHbol wu paccrefoBaHus YronoBHbIX Aer.
onpegensTcs NPUHLMNbI opraHusaumm n B YronoBHo-npoueccyansHOM Kogekce
OCYLLIECTBMEHMSA cygeOHoM BnacTn. 9T NPUHLMMbI Poccuiickon  depepaumm  (ganee  YIK  P®),
cnegyeT MNOHUMaTb MNPUMEHUTENBHO WMEHHO K npuHaTom [ocynapcteeHHon pymon B 2001 r.,
cyne6bHom BnactM, a He AocyaeGHomy YCTaHOBMEHbI MPUHLUMIMbI YrOSIOBHOMO npouecca (rn.

Npou3BOACTBY MO YrorioBHbIM fernaMm. To ecTb K 2). OpgHako B MHbIX rnaesax YIK 3akpenneH u
npuvHUMnamMm pocygebHoro npovsBoAcTBa  MOryT psSa  Opyrux OCHOBOMONarawwmx  ugen,
ObiTb  OTHeceHbl W ApYyrMe MPUHLMMBL, HO C OoTpaxkarwLmx CYLHOCTb n cogepxaHue
0bs3aTenbHbIM - y4ETOM  U3MOXKEHHbIX B . 7 YronoBHOrO  npouecca.  YYeHbIMU-npaBoBedaMm
KoHcTutyuumn P®. onpefeneHbl criegyloliMe XapakTepHble 4YepThbl
CnepyeT  npoBecTM  aHanuM3  pearnbHOro MPUHLMMOB YrONOBHOIO npotiecca:
BOMMOLLEHNS HEKOTOPbIX KOHCTUTYLMOHHbIX 1) npuHUMNamm MoryT ObiITb He nobble,
MPUMHUMMOB  OpraHM3auMmM U OCYLEeCTBMEHUS NPOU3BOSIBLHO BbIOpPaHHbIE BO33PEHNS Ha (POPMbI 1
cynebHon Bnactu B TKaHb  YrorioBHO- MeTodbl CyAOMNPOM3BOACTBA, a TOMbKO TE, KOTOpble

npoLieccyanbHOro 3akoHa W MPaKTUKY PackpbITUs U COOTBETCTBYIOT coumarnbHO-3KOHOMUYECKUM



yCroBusiM pa3BuTusa obLLecTsa;
2) npyHUMnamm npouecca
pykoBOAsLIME uOeun, 3akpenrneHHble B HOopMax

ABNAKOTCA

npaBa;

3) 3agaum yronoBHOro npouecca MoryT ObiTb
yCcnewHo  paspelleHbl  TONbKO B YCIOBUAX
opraHmsaumm aocynebHon " cynebHon
OEATENbHOCTM  HA  OCHOBE  AEMOKPATUYECKUX
NPUHLMNOB,

4) npuHUMNbI NpeacTaBnsAT cobon Hambonee
obuwwme
XapakTepa,

npaBuna noOBeAEHVs onpeaenstoLwero
obpalleHHble  CBOVMMW  MpaBOBbLIMU
TpeboBaHMAMM KO BCEM y4aCTHMKaM NpoLEecca;

5) OHU
rocygapcTBeHHOro
NpaBoOBOW MeXaHu3M peanuaauuu;

6) NpMHUMNbI JOMXKHBI AEACTBOBATbL BO BCEX UMK

obecneunBatoTcst mMepamMmu

NPUHYXOEHUA n nMerT

HECKOJIbKMX CTaausiXx YrofloBHOro npouecca u
obsizaTenbHO B UEHTpanbHOM ero cragum —
cynebHom pas3bupartenbCcTBe;

7) OHM BbIpaXalwT CYLWHOCTb W coAepaHue
YrofloBHOIo
BaXXHble ero CBONCTBa;

8) OHW  OOMXKHbI
cogepxaHue, a He aybnmpoBaTtb Apyrve nNpuHUMNbI
[4, c. 22].

Ananus nonoxeHun YIK nossonser cgenatb

npouecca, Xapaktepu3yrT CcaMbie

MMETb CaMOCTOATENIbHOE

BbIBO, YTO 3akoHOOaTellb, KOHCTPYMUPYA KOLEKC,

ucxoamn u3  Heobxogumoctn  (bopMUpPOBaHUS
CUCTEMbI MPUHLMMNOB, KOTOpblE, OCHOBLIBAsICb Ha
KOHCTUTYLIMOHHbIX, TEM HE MEHee NepBOCTENEHHO
yknagpiBanucb 6bl B pycno ogHow TeHOeHUMU npu
ero peanusauMm — C Yy4eTOM OXpPaHAeMOn
HanpaBfeHHOCTM YronoBHOMO npouecca. To ecTb B
KOHEYHOM
cOpMynMpoOBaHHbIE UM YrorioBHO-
npoueccyanbHOro 3akoHa SBWAMCb MNOCMedHen wu
HenpepeKkaemomn UCTUHON.

MNpenctaBnseTcs,

utore ans 3aKkoHopartens

HOPMbI

YTO 3[deCb 3akoHodaTeno
He XBaTWUIO BO3MOXHOCTM (MUNK XenaHusl) obbema
BOCNPUATUA BCEro npasoBOro nons Poccuickomn
depepaunn,  TOMOrpacpuyeckne  XapaKTEPUCTUKM
KOTOpPOro, Kak B MPOLUSIOM, TaKk W CerogHs u B
Oyayliem, onpenensnucb, onpeaensTcsa U oyayT
onpegendtcd OCHOBHbIM 3aKOHOM CTpaHbl. N B

BOMpoce
npoLeccyanbHOro 3akoHOA4ATENbCTBA OH He Obin Ao
KOHUa nocrnegoBarerneH
npocMaTpuBaeTcs U npu
npaBoBbIX Apyrux
oTpacneBblX KOOEKCOB, HE TOBOPSI Y)KE€ O TEKyLLEM

KOHCTpynpoBaHus YyronosHo-
1 KoppekTeH. NogobHoe
MONOXEHNEe  YeTKo
aHanuse KOHCTPYKUMIA
3aKkoHogaTenbCTBeE.

[MpMMEHNTENBHO K YrofloBHO-NpoLEeccyanbHOMY
3akoHOoOaTenbCTBY, Kak M B UeNoM Aand BCero

cnegyet
npuoputeTa

CYLONpPOWN3BOACTBA, OTMEeTUTb
0e3ycnoBHOCTb
COCTS3aTeNbHOCTN M paBHOMPaBUS CTOPOH — Y. 3
cT. 123 KoHcTutyumnm P®.

Ewe co BpemeH topucnpyaeHums
NMoHMMarnach Kak Hayka o ,06poM 1 cnpaBeaIMBOM.
Ho pumckve OpuCTbl MpeKpacHO Oco3HaBanu
OMNacHOCTb Crenoro ypaBHMBaHWUsI B NMpaBax CTOPOH
0e3 yueTa cywiectBa  npobGremsl
paspeLLeHnss KOH(NMKTOB MeXAy noabmu. [Noatomy
npy  paccMOTpeHun fAen  CTOPOHe
NpeaoCTaBnsANOCh LIeCTb 4YacoB AN U3MNOXEHMUS

npuHUMna

Puma

camoro

00OBMHEHUSA

NnpeTeH3nn, a 3almLialoLlenicss CTOPOHE — AEBSTb
Yyacos.

Celiyac e, No4T! NONATopbI ThiCAYM NET CMYCTS,
C Tpyaom
COBPEMEHHbIN
3akoHogarernb nog

MOXHO  MOHSATb, YTO  MOHUMAan
YronoBHO-NpoLieccyarnbHbIN

paBHoMNpaBvem "
COCTHA3aTENbHOCTLI0 CTOPOH, ECINM HA MPaKTUKE OH,
Hanpumep, He
nepeksanuduKauMn [AesiHUS BWMHOBHOMO INvua B
nopsiake Hadsopa B XyAWylo ANS HEro CTOPOHY,

HEeCMOoTpA Ha BblABIEHUE OLUMOKM, COBepLIJeHHOI7I

hasan BO3MOXHOCTb

caMmm xe cyaoMm. Begb B TeyeHue Tpex neT
npogorkanacbh XypHane
«3aKOHHOCTb» MNPaKTUKOB W Yy4eHbIX MO akTy
04YeBUIHON HEKOHCTUTYLMOHHOCTH CcT. 405 YTK PO,
KoTopad 3anpewana nopsiake
HaJ3opa cocTosiBLierocs cygebHoro pelueHus no
YrosioBHOMY geny
yxydLleHne nonoxeHusa noacyammoro. HakoHey, 11
Mass 2005 r. noctaHoBneHnem KOHCTUTYLIMOHHOIO
cyna P® 6bina, kazanocb Obl, NOCTaBneHa To4ka B
aToM Bonpoce. KOHCTUTYLMOHHBIA Cynd npusHarn,
4YTO BbllLeyKaszaHHasd CcTaTbsi HE COOTBETCTBYET
KoHcTuTyumm P® n KoHBeHUMM O 3awumTte npas

nonemMuka B

nepecMoTp B

No OCHOBaHUAM, BIEKYLLUNM



YyernoBeka U OCHOBHbIX cBoOOA.

Mo p[aHHbIM CTATUCTUKW, €XEerogHo Kaxabln
OecsTbIN Xntenb Poccrum cTaHOBUTCS XKEpPTBOW TOTO
WU WHOrO MpPEecTynfieHUss U B COOTBETCTBMM C
YCTaHOBMEHHbIM nopsiaKkom npuaHaeTcs
«noTtepneBwuM». CToNb 3Ha4YNTENbHOE KOJIMYECTBO
nnl,  OTHOCUMbIX K  3TOM
Aenaet BecbMa akTyalbHbIM

HaCKOJ1bKO

Kateropuu,  Kak
npencraBnseTcs,
BONPOC O TOM,
npoueccyarnbHble U UHble npasa [8].

3awmta XKe npaB W 3aKOHHbIX WHTEPECOB
rpaxxgaH M WHbIX (OU3NYECKUX §ML, B NPaBOBOM
rocygapcree €BNseTcA ero o06A3aHHOCTbIO W, MO
KoHCTuUTyuMun, rapaHTupyeTca u obecneymBaeTcs
npasocyanem. [lpasBocyave B
depepaumn  ocyulecTBnseTcs
CynebHasa BnacTb OCyLLECTBNSAETCA MOCPeACcTBOM,

3almeHbl  ux

Poccuiickon
TONbKO  CyAoM.
B TOM 4uICrle, U YrONIOBHOMO CYAONpPON3BOACTBA.
Kpome TOro, HactopaxuBaeT M TOT (QaKT, 4TO
OEencTByloLEero YK Po
NPeCTYMNHbIX

Ha OCHOBaHWUU
noctpagaswme OT nocsraTenscTs
ABMSAOTCA MeHee NpaBo3alUULLEHHbIMU, YeM nuua,
npuBriekaemble K yrorloBHON OTBETCTBEHHOCTW. Tak,
CT. 249 YINK P® nossonsetr cydy paccMoOTpeTb
geno 6e3 noTeprneBLIEro B Cny4yae ero HesBKW.
3akoHogaTenb, Takum obpa3omM, Bo3naraeT 3aLinTy
npae noTepnesBLlero Ha rocyaapcTBo,
KOTOporo BbICTynaet rocyaapCTBEHHbIN
o6BuHuTENE. OpHako B3rmMsA4bl  MPOKypopa U
noTepnesllero MOryT He coBrnagatb. B gaHHoMm
cryyae Henb3d He COrnacuTbCs C MHeHuem A.
PyoHeBa 06 obs3aTenbHOM y4acTum noTepnesLUero
B cydebGHOM pasbupaTtenbcrBe, 3a MCKIHOYEHUEM
xogaTancTeyeT o
paccMOTpeHUn ferna B €ro OTCYTCTBME WNN He
SBUNCA NO yBaXUTeNbHOW NpudnHe  [6, c. 42].
Cnepyet 3aKkoHoaaTenb
paccmaTpvBaeT pa3fenbHO TakMX YYacTHUKOB CO
CTOPOHbl  0OBUHEHWs,  Kak
rocyaapcTBeHHbIN

B nuue

cny4aes, ecrim  OH Ccam

nobaBuThb, yTo

o6BUHUTENL U
OOBUHUTENDb. Mpuuem

npuopuTeT oToaeTcs rocyaapCTBeHHOMY
obBuHUTEN0. Tak, B cooTBeTCcTBUM cO CT. 239 YIK
P® cyn BnpaBe npekpatuTb YronoBHOE [eNio Ha
OCHOBaHUK €AVHONMYHOro OoTKasa oT

06BUHEHNS co CTOPOHDbI rocygapctBeHHOro

nnib

ob6BUHUTENs — npokypopa. Takum o6pasom,
3akoHogaTenb — 6e30roBopovYHO — nepepaeT
npaBsa noTepneBLLEro rocyaapcTBeHHOMY
obBMHWTENIO, He  paccMaTpuBas  BapvaHTa

Hecornacus obBuHuUTEnen mexay coboun. O6 aTown
npobneme He pas3 nucanu NPoKypopbl pas3HbIX
ypoBHewn 1 cybbekToB Peaepaumm [6, c. 42; 3, c. 38].
Mpobnema OencTBUTENbHO akTyanbHa, Tak Kak u
34eCb KOHCTUTYLMOHHbBIN NPUHLUMA COCTA3aTENBHOCTY
N  paBHOMpPaBWsi CTOPOH  HapyllaeTcs
3aKoHoaaTenem.

Ha 3Ty npobnemy obGpaTun cBoe BHUMaHWE
YNONHOMOYEHHbIN MO
Poccunckon depgepaummn  B.  JlykuH.
poknage «[Mpobnembl 3awmTbl NpaB NoTepneBLUmMX
OT NPECTYMNIIEHNNY» OH FOBOPUT, YTO COrnacHo cT. 49
KoHcTuTyumm depepauymm
nodo3peBaeMblii U OOBUHAEMbIN He 00s3aHbl
JOKa3biBaTb CBOK HEBMHOBHOCTb. bpems
[OKa3blBaHMsS1 0OBMHEHUS N OMpoBEPXKEHMS
[0BOAOB, NPUBOAMMBIX B 3alUMTy NO403PEBAEMOro
UnNu o0BBMHSAEMOrO, NEXWUT Ha CTOPOHE OBBUHEHWUS.
B cooTtBeTCcTBMM C nonoxeHusamm 4. 2 c1. 14 YK
P® 0653aHHOCTb A0Ka3biBaHMS BMHbI 0OBMHSIEMOrO
BO3MaraeTcs Takke M Ha notepneswero. OgHako
YK P® He npepoctaBndetr noTtepnesLllemy
BO3MOXHOCTb CaMOCTOATENBHOMO cbopa
HeobxoouMMolM ONs  3TOro  AokasaTeflbCTBEHHOWN
6a3sbl. [NoTepneBwmnn BoiHYyXXaeH npuberaTtb K
NMomMoLLM opraHoB npeaBapuUTesibHOro
paccrnegoBaHusl, KoTopasi MOXeT 3aKno4yaTbCH,
B YOOBMETBOPEHMM €0 X04aTancTB O
OOMONTHUTESbHBIX

camMmmnm

npasam yeloBeka B

B cBoem

Poccuickomn

Hanpumep,
nonyyeHumn
nocpeacTBOM MPOBEAEHUS CNEACTBEHHBIX U MHbIX
npoueccyanbHbiX  OENUCTBUMN.
CTaBWT MOTEPMNEBLLUETO B MOSHY 3aBUCUMOCTb OT
cnencteug,

JoKasaTenbCcTB
Takoe nono)eHue
OrpaHu4MBaeT BO3MOXHOCTb  €ro
y4yacTuss B npouecce cbopa U pacCMOTpeHus
JoKkasaTtenbCTB U TeM

HapyLLaeT ero NpaBo Ha A0CTyn K npasocyauio [8].
HekoppeKTHOCTbL 3akoHogaTens o4YeBMaHa M Mo

CaMbiM  CyLleCTBEHHO

apyrum  nosuuusim.  PaccmoTpuM  npaBoBYyHO
KOHCTPYKUMIO  O3HAKOMSIeHMst C Marepuanammu
yronoBHoro pgena. Crtatea 216 VYIK P®

npegycMaTpuBaeT O3HaKOMJIEHWe TMOoTepneBLUEero,



rpaxkgaHCKoOro UCTua, rpaXxaaHCKoro oTBeTymKa unum
UX NpeacTaBUTENEn  C Matepuanamu yrorioBHOMO
[ena Ha OCHOBaHuu ux xopatancrtea. [lopsgok
)Ke 03HaKOMIIEHUS1 3aKOHOAaTeNnb yCTaHaBNMBaET B
COOTBETCTBUN CO cT. 217—218 YIK Po.
dopmynmpoBkam
O3HaKOMIeHWe C MaTepuanamu YrorioBHOro gena
3alUMTHMKA  HacTynaeT
HE3aBUCMMO OT MX XEeMaHus WUNuM HexenaHus
Takum oOpasom,
aencreytollee YronoBHO-MpoLeccyansHoe
3aKoHOAATENbCTBO npegocTasnseT
BO3MOXHOCTb WLy, paccriefylolemMy YrofioBHoOe
aeno,
OKOHYaHUK

CornacHo ATnX crarten

00OBUHAEMOrO n ero

O3HaKOMUTbCA C TaKOBbIMW.

TOJNbKO

coooWwmTb noTepresBLlen CTOpoHe 06
npeaBaputenbHOro  cnencrTeug, He
Hagendaqa crnegoBaTtensa 00513aHHOCTbI0 BbINOMNHUTL
AaHHoe peLleHue. MpakTnyecku aTo
orpaHuMyMBaeTCs TeM, 4YTO NULO, NPOM3BOAsiLLee
paccrnenoBaHue, npuobliaeT K YronoBHOMY Aeny
6naHK yBeOMIIEHMs, KOTOPLIA sIKOObI HanpaensaeTcs
B agpec notepneswero. Ha camom gene MHorue
noTeprneBLUNE y3HAOT O pesyrnbTaTax 3aBepLUeHUs]
paccrneaoBaHus Ha cynebHoro
npoussoactea (U3 aBToOpa,
NPW3HaHHOIo NOTEeprneBLNUM NO YrofioBHOMY Aeny n

NOCTaBJIEHHOIO B WM3BECTHOCTb TOJIbKO CyAOM O

cragumn

JINYHOro  onbiTa

TOM, 4TO fAeno HanpaeneHo B cyq C
0GBUHUTESNbHBIM 3aknodeHnemM.). C TOYKU 3peHust
npasa abcypOHO MOMOXeHwWe, Koraa  Aeno

HanpaBnsieTcs ¢ 0OBMHUTENbHLIM 3aKMYEHNEM B
cyn 6e3 o3HakomIeHus C HUM OOBUHSAEMbIM U
ero sawmTtHukom. OgHako B nopsiake BeLllen
3aBepLUEHHbIE YrONOBHbIE Aena HanpaenaTb B cyq
6e3 03HaKOMIIEHMS1 C HUMMK NMOTepneBLUEN CTOPOHbI.

AHanornyHeim 0bpasom obctout npobnema
notepnesBlen CTOPOHbI C
pesynbTataMy MPOBEAEHHbIX MO Aeny SKCMepTus.
Cratba 206 YIMNK P® rnacut, 4tOo 3akmnoyeHue
3KcnepTa MM ero cooblieHne O HEBO3MOXHOCTU

C O3HaKomMIieHnem

JaTb 3akfiodeHue, a Takke MpOoTOKON Jonpoca
aKcnepTa
nogo3peBaeMoMy, OBBUHSIEMOMY, €ro 3allUTHUKY,
KOTOpPbIM
X0[aTancTBoOBaTb O HasHaYeHWWM OOMOSNTHUTENbHON
nmbo  MOBTOPHOWM  3KCMEpPTU3bI.

npeabaBnAaTCA cnepoeartenemMm

pasbscHAeTCA NpuM  3TOM  MNpaeo

B oTHoweHun

notepnesLwlero n (unu) ceugetTens 3akoHogaTenb
gonyckaet o6s3aTeNbHbIi MOMEHT O3HAaKOMITEHUS,
HO TONMbKO B TOM Chny4ae,
npoBedeHa Ha OCHOBaHMM XogaTancTBa 3TUX
y4acTHMKOB npouecca nubo
Kak Buoum, M 34ecb 3akoHogaTenb WrHopupyet
NPUHLMN COCTA3aTENBHOCTY
cTopoH. CTOpoHa 3alWTbl BipaBe 3HAaKOMUTLCS CO
BCEMMU

ecnu aKcnepTmsa
B OTHOLLUEHUN UX.

1 paBHONpaBswus
3KCNEPTHbLIMYU nccneaoBaHusiMu,
NpoBeAEHHbIMW MO Aeny, HEB3MPas Ha TO, MO Yben
WHUUMATMBE WM B OTHOLUEHUW KOFO OHW Obinu
NpoOBEAEHSI.

M B 3aBepleHue xoTtenocb 6bl obcyanTb ewe
OOHY cepbes3Hylw npobnemy. [encTBylouiee
YronoBHO-MpoLieccyanbHoe 3aKOHOZATENbCTBO
0TKa3anocb OT MWHCTUTYTa BO3BpaLlEHWs CyOoM
YronOBHbIX aen ans
B nocnegHee Bpems aToT
BOMPOC aKTMBHO [OWCKYTUPYETCA  Kak
npaBoBedamu, Tak W npaktukamn. W 3geck Het
eavHoro Bonee
npeAcTaBnseTcs Touka 3peHust B. 3bikuHa, KoTopbIl
cynTaeT, 41O
npeacTaensieT co6ow,
npeacraensn
NCNpaBneHusi HeraTMBHbIX NOCMNEACTBUIA OLIMGOK U
HapyLIeHun, xone
npeaBapuUTENbHOrO ecTb
HeobxoamMmo
WHCTUTYT. OTO BaXHO W C TOYKM 3PEHUSI CYTU
YrofOBHOMO MpoLiecca, ero KOHeYHoro pesynbTata
— CnpaBeanvBoro, B NOMIHOM 06beMe pa3speLLeHust
YroNOBHOMO Aiena, Tak U C TOYKMU 3pEHUs CaMOo CyTu
HanpaBneHHOCTW U AelcTBUS OCHOBHOIO 3aKoHa —

AOMNOMHUTENBHOrO
paccrnefoBaHusl.
y4eHbIMU-

MHEHUS. npaBUbHON

OaHHbIA  NPaBOBOWN  MHCTUTYT
a ToyHee cKasaTb —
MexaHn3m HenTpanusauum,
OOMYLLEHHbIX B

paccrnefoBaHus.  To

BOCCTAHOBUTb [aHHbIN NPaBOBOW

AN BOCCTaHOBMNEHUA HapyLUEHHbIX npas, Kak
y4acTHMKOB  npoliecca, Tak W B Le-oM —
cobntogeHnst npaB M cBobop YenoBeka "

rpaxkgaHuHa [5, c. 33].

VIMEHHO B KOHTEKCTE BCEro BbllLIECKa3aHHOro
Henb3st 060MTU MoMYaHueM K ToT dakT, YTo «YTK
P® wucknioumn nonHoMouus cyda, KoTopble, MO
MHEHWIO 3akoHoAaTens, He COOTBETCTBYIOT €ro
byHKLMN Kak opraHa npaBoCcygusi U CBsi3aHbl C
BO3Marawwencs paHee Ha cygbl 00513aHHOCTbIO
60pbObI C MpecTynHOCTbID. BO3MOXHOCTL
BO3BpallleHMs CyaoM fgerna npu  HenosHoTe



npenBapuTENbHOrO  paccrnefoBaHUs  UCKITHOYeHa,
KaKk npensTcTBylowad obecneyeHnio peanbHOW
cocTasaTenbHocTn cTopoH» [5, c¢. 33]. 3pgechb
crnegyeT cornacutbCsl C 3akoHogaTernem. Ho c
OPYron CTOPOHbI, pa3se, No cytM u ayxy OCHOBHOro
3aKOHa, He BXOOMT B KOMMETeHuu cyaa
HeobX0AMMOCTb M BO3MOXHOCTb BOCCTaHOBMEHUS
HapyleHHbIX Ha npeaBapuUTENbHOM CreACcTBUM
npaB M  3aKOHHbIX  WHTEPEecoB  Y4aCTHUKOB
yronoBHoro npouecca? CoBepLUeHHO CnpaBeasinBo
KOHCTUTYLUMOHHBIA  cyq P® npuaHan He
COOTBETCTBYIOLLUM Hopmam KoHcTuTyumm
NnonoXXeHne gen, Koraa cyd no CBOEW WHULMaTUBE
BO3BpaLLaeT YrorioBHOE AENo Ha AOMNOfHUTENbHOE
paccnegosaHve. Takum obpasom, cyn Kak Obl
NpYHMMAaeT NOo3ULNI0 0AHOM M3 CTOpoH [7]. OgHako
BEPHO OTMe4deHO B. 3blkMHbBIM TO, 4YTO He Gyget
HapyLeHWN KOHCTUTYLMOHHbIX OCHOB, B TOM 4ucChe
MW MNpyHUMNA COCTS3aTeNbHOCTM W paBHOMpaBus
CTOPOH, €Cnn pJdaTb BO3MOXHOCTb Cydy pPeLnTb
BONpoc 06 yaoBneTBOpPEHMM XxoaaTancTBa OgHON U3
CTOPOH O BO3BpalLEHMM YronoBHOrO pAena pAans
OOMONHUTENBHOIO paccnenoBaHns. Tem bonee, 4To
3TO BOBCE He 0O6s3aHHOCTb, a NpaBoO CyAaa,
KOTOpOE OH MOXET anbTePHaTUBHO MCMONb30BaTb.
Takum obpasom, cyq He OyaeT 3aHMMaTb NO3MLUIO
OQHOW CTOPOHbI, @ Jf1Wb PEeLNT 3aKOHHOCTb U
NpaBWUbHOCTb 3asiBIEHHOrO Xo4aTancTBa.

MHorue NPOTUBHUKN BOCCTAHOBMNEHUS
WHCTUTYTa BO3BpALUEHUS YroNoBHbIX Aen Ansg
OONOSHUTENbHOTO paccriefoBaHnsi CCbifaloTcs Ha
cT. 221 YMNK PO®, cornmacHo KOTOPOW MpPOKypop
BrNpaBe BO3BpaTUTb  YrofioBHOe Jeno  Ang
Npou3BoACTBa  OOMONHUTENBHONO  CreacTBUs,
N3MEHEeHNs obbema 00BMHEHMS nmbo
KBanudpukaumm  OenctBui  obBUMHSIEMbIX UMK
nepecocTaBrneHnst 0OBUHUTENBbHOIO 3aKMYEHNst U
YCTPaHEHMS BbISIBIIEHHbIX HegocTaTkoB. OgHako B
OaHHOM  cnyvyae  CpoOK,  OTBEAEHHbIN  Ans
npov3BoACTBa  OOMOSHUTENbHOTO  CNeacTBus,
3aKoHOoZaTernleM He YCTaHOBIEH, a NULb yKasaHo,
4YTO MpoKypop B TeyeHne 10 CyTOK C MOMeHTa
NOCTYNneHnss K HemMy Jena c OOBUMHUTENbHbLIM
3aKIIOYEHMEM OOIMKEH MPUHATDH MO HEMY pELLUEHME.
Haxe ecnn paccmatpuBaTb TOT BapuwaHT, 4TO
NpoKypop B MNEepBbll Xe AeHb HanpasuT
YrofioBHOE [Aeno Ha AOMOoSfTHUTENbHOE

cneactene, To B cpok 10 cyTok npepacrtaensietcs
COBEpPLUEHHO HegocTaTouHbIM.  OH HacTOsbKO Mann,
4YTO NOAXOOUT NULb AN YCTPAHEHUS TEXHUYECKUX
owmnbokK, a He Onsi NPON3BOACTBA B NOJSIHOM 06beme
CcneAcTBeHHbIX OenctBuin. Tem 0Oonee Takux
[OCTaTOYHO CNOXHbIX N TpyooeMKux, Kak,
HanpMMep, Ha3Ha4YeHne M NPoOU3BOACTBO CyaeOHo-
MEeLMLMHCKON 3KCNepTusbl 1, COOTBETCTBEHHO,
nepenpenbsiBneHne O6GBMHEHWA Ha OCHOBAHWUK
MONy4YeHHOro 3aKrtoYeHns aKcnepTa.

B  3aknioveHMe cnegyet  OTMETUTbL  TO
00CTOATENLCTBO, YTO COBEPLUEHCTBOBAHNE TEX UMK
WHbIX OTpacrnen OeNCTBYIOLIEro 3akoHoA4aTeNnbCTBa
— BeCbMa OnUTENbHbBIA U CROXHbBIA npouecc. Kak
NpeacTaBnseTCsl, Ha CErogHsAWHUN AeHb MNpPOCTO
HEBO3MOXHO u30eXaTb «OKOH YS3BUMOCTU» —
HeJOo4YeTOB M NPOCTO OLIMOOK B 3aKOHOAATENLCTBE.
B nepByl ouyepedb, 3TO 0OOBACHAETCA TEM, 4YTO

HbIHELLIHWA 3akoHodaTeNb «poAoM MpPSMO U3
coumanmaman. Heobxoaumo, YTOObI y
3akoHogatenst Obil OMbIT  MpeawecTBYLWMX,

OEeMOKpaTMYECKMX «MOKOSNEHWI 3aKoHOAaTeNnem».

M Hanbonee onTumanbHbI NyTb MUHUMMU3ALMK
Takux ownbok — obsasatenbHOe npeaocTaBneHne
NPOEKTOB 3aKOHOAATENbHbIX aKTOB Ha LUMPOKUIA CyA
N BBELEHWe 3anpeta Ha KynyapHyl paspaboTky
TaKNX NPOEKTOB.
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