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O HEKOTOPbLIX BONMPOCAX COOTHOLUEHUA MPABOCMOCOBHOCTHU
N OEECNMOCOBHOCTU MHOCTPAHHbDbIX MTPAXOAH

CtaTbs MOCBsiLLlEHa HEKOTOPbIM TEOPETMYECKNM U NpaKkTUyeckum npobnemam onpeaeneHnss BO3MOXHOCTU
NPaBOOCYLLECTBIEHUA U MOpsidka peanu3auum CyObeKTUBHbIX MpaB WHOCTPaHHbIMU rpaxgaHamu, 3aKOHHO
npebbiBaloLWMMM Ha TeppuTopun Poccum, No hopManbHO-IpUaNYECKOMY NPU3HaKY.

K coxaneHuto, B HacTosiLee BpeMsi Npobnembl NnpebbiBaHNS MHOCTpaHLUEB B PoccuMn B OCHOBHOM MbITAlOTCA
pelaTb cpeacTBamMmm KOHCTUTYLIMOHHOIO 1 aAMUHUCTPATUBHOMO npaea. B rpagaHckom npase, Kak U B HaCTHOM,
K 9TON Teme aBTOpbl MPaKTUYeCckn He obpallalTCa 1 YaCTHONPaBOBbIMU METOAaMM BO3HUKaoLmMe npobnemsl
He uccnenytoT. [NpebbiBas Ha TeppuTopun Poccnn, MHOCTpaHLbl SBASIOTCA HOCUTENSAMU CYOBHEKTMBHbLIX Npas,
IopuaMYECKUX 0683aHHOCTEN, BbICTYNAOT OTBETYMKAMU M UCTLAMK B Cydax Mo rpaxgaHckum gernam. OgHako mx
NMYHBIN NPaBOBOW CTaTyCc A0 CUX MOp Haanexawum obpa3om He nccnefoBaH. A Mexay TEM OHU COBepLUAT
CAErKN, aKTMBHO y4acTBYS B 9KOHOMUYECKON U MHbIX Chepax counaribHOM XM3HW HaLLen CTpaHsl.

OcyulecTBngaeTCsl nomnbiTka C MOMOLLBI Hay4HbIX METOAOB UCCNEeOOBaHWUS M3Y4UTb HEKOTOpble BOMPOCHI
NpaBOBOr0 MOMOXEHNST WHOCTPaHHbIX rpaxaaH, npebbiBalowmx Ha Tepputopumn PO, onpegenuTtb rpaHuubl
BO3MOXXHOr0 MPaBoOCYyLLECTBNEHNS (MPaABOCNOCOOHOCTH), AaTb AePUHMLMM CaMOCTOATENBHOMY NPMOBpPEeTEHNIO
N OCYLLLECTBMNEHMNIO CYOBEKTUBHBIX NPaB, a Takke MCMOJNTHEHMWIO lopuandeckux obsisaHHOCTEN (geecnocobHocTH).

Krirouesble criosa: caenkun, MHOCTPaAHHOE (PM3nyeckoe nuLo, NPaBooCyLLEeCTBNEHME.
Yu. V. Repnikova

ON SOME ISSUES REGARDING LEGAL STATUS AND CAPACITY
OF FOREIGN CITIZENS

The article deals with some theoretical and practical issues of determination of possibility of rights
performance and order of exercise of legal rights by foreign citizens legally residing in the territory of Russia
according to the technically legal attribute.

Unfortunately, nowadays issues regarding residence of foreign citizens in Russia are generally solved by
means of constitutional and administrative law. In civil law, as in private one, in general the authors almost do
not consider this subject and do not study arising issues by private law methods. Residing in the territory of
Russia these people are holders of legal rights, legal obligations, sue and are sued in courts for civil proceedings.
However, their individual legal status has not been studied yet in a proper way. Meanwhile, they make bargains,
take an active part in economic and other social life of our country.

The author makes an attempt to study some issues regarding the legal position of foreign citizens residing in
the territory of Russia by scientific methods of inquiry, to determine borders of possible rights performance (legal
status), to define individual acquisition and performance of legal rights and fulfilment of legal obligations (legal
capacity).
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CTepXXHeBbIM OPUANYECKUM CPEACTBOM YAaCTHOMO 177] Hapnexwut paccMaTpuBaTb B  KavecTBe
NPaBOOCYLLECTBMNEHUSA rpaxaaHamun OOBbLEKTUBHOIO rMaBeHCTBYHOLLMX OCHOBaHUN BO3HWKHOBEHWS
npaea BbICTYNaT cobCTBEHHbIE Oencreus, rpak4aHCKO-NpaBOBbIX OTHOLLEHUI KaK KOPUANYECKNX
UMEHyeMble B TpaxgaHcKom npase caenkamu. Ux dopM maTepuanusaumm CyObEeKTMBHOIO Mpaea.
NMPOV3BOOHbIM Pe3ynbTaToM SBNAOTCA NpuobpeTeHne Cpoenkun cnegyet paccMmaTtpuBaTb Kak OCHOBHOE
dU3nYeCKMMM nuuamMn NoAaBmslLWEro KonuyecTsa topuamnyeckoe cpencTBso OCYLLECTBMNEHUS
CYOBLEKTUBHLIX MNpaB W  CO3daHVE  HOPUONYECKMX BO3MOXHOCTEN COOCTBEHHOW NpPaBOCNOCOBHOCTH,
obsi3aHHOCTEN. DTN topuandeckne daktbl [1, c. 147— npusHaBaemor  3akoHogaTefrieM 3a  YacTHbIMU



nmuamu.  [puMeHaa  YacTHonpaBoBble  MeToAbl
peanu3aumn CyOBEKTMBHOrO MpaBa, AeecnocobHble
rpaxgaHe  nNpeoOpas3oBbIBAlOT  MeTaM3n4ecKyto
BO3MOXHOCTb 0bnagaHusi nMpaBoM B MEPCOHamNbHYHO
NpUHaANEeXHOCTb cobcTBEHHON ropugn4eckomn
NNUYHOCTM (PUINYECKOro nuua, Matepuanuays ero B
Hagnexawien dopMe BO3HUKLIEro O06LECTBEHHOIO
OTHOLLEHUS. [MpaBoBble  MocneacTBUMS  Takoro
noBefeHns CaHKUWMOHUPYIOTCA 3akoHodatenem 3a
npuBaTHbLIM NULIOM, YeM obecneunBatoTcsl NpusHaHme
1 3alimTa ero cybbeKkTMBHOro npaea.

Heckonbko WHBIM obpasom npoucxogut
peanu3aunsi COOCTBEHHbIX NMPaBOBbIX BO3MOXHOCTEW
WHOCTPaHHbIMUK FpaxgaHaMmn Ha Tepputopum Poccuu,
NMOCKOMbKY OHa obycnoBneHa psgom
OONOMHUTENbHBIX OOCTOATENLCTB UM OOpeMeHeHun,
KOTOpble  He  aKkTyanbHbl ANl aBTOXTOHHOrO
HacerneHus.

MpeBpalleHne nNpaBOCMOCOBHOCTN WMHOCTPAHHbIX
dun3nyecknx nuu, NpudbbIBLLMX B aHkNae P®, BnusieT Ha
MeToabl NMPUOOPETEHUSI U OCYLLECTBIIEHUS] MU CBOMX
CYOBEKTMBHLIX MpaB W  WCMOSIHEHUE  HOPUONYECKUX
obsi3aHHOCTENn. HecmoTpsi Ha TO, 4TO OPUANYECKUIA
noTeHunan npaBoobnagaHnst Ha Hekoe maTepuarnbHoe
unn pgyxoBHoe 6naro o4veHb 6nM3oK  MpaBoOBOM
BMPTYanbHOCTWN rpaxadaHnHa Poccun, mMexaHusmbl ero
NCMONHEeHUs MoryT oTnuyaTtbcs, " yacTto
CYLLIECTBEHHO, Harpyxasicb pasHoobpasHbIMU
OONOMHUTENbHBIMU YCITOBUAMW U OOpEMEHEHMAMM, a
Hepeako WM MpPOCTO HEBO3MOXHbl ANSA MNPUMEHEHMS
aTon karteropven nuy. Cnocobbl nNonyYyeHuss U
WCMOSMHEHNs TOTO UMM MHOrO CyObEeKTMBHOIoO npasa
WHOCTPaHHbIMK FpaxgaHamu pasHATCHA, NOTOMY UTO
anaHax npaBOBbIX CPeACTB WX peanu3aumm  He
LLeNIMKOM COBMellaeTcss C angocoM  aHanornvHom
npasoBom KOHCTPYKLIUN, npeanucaHHoun
3akoHodarteneMm Ans peanusauuMum nNofoOHOro e
npasa AeNCTBUSMU POCCUNCKUX rpaxiaH.

3aKOHOYCTaHOBLUMK chopmmpyeT FOMOreHHbIe
topuanveckme, SKOHOMUYECKNE U UHble haKTU4eckme
NpenaTcTBUs, YCINOXHAKLWME AN WMHOCTPaHLEB,
npeobbiBatoLLMX Ha TeppuTopun Poccumn, BO3MOXHOCTHU
CyObEKTUBHOIO NPaBOOCYLLECTBIIEHNSA B CPABHEHUU C
POCCUIACKMMM  TpaXkgaHamu W Opyr € APYrom.
MopgobHble obcTpykuun ob6bekTUBMpPYOTCA B dopme
BCAYECKUX BOCMpELLEHUN, HeygobcTBax, OroBopkax,
OenpuBauusaxX WM BO3MOXEHMAX WHbIX [0OABOYHbIX

otaroweHun. [lpu aTomM cnegyet OTMETUTb, YTO
3BEHTYaNnbHOCTb YCMOXHEHUS MnpaBoOBbIX CPeAcTB
peanusaunmn BO3MOKHOCTEN npespaLleHHON

HpaBOCﬂOCO6HOCTM MHOCTpaHLUEM XapaKTepHa npu

HacTynneHuu obcTosTenbCcTB peanbHoOMu
OEeNCTBUTENBHOCTH, NpeayCMOTPEHHbIX
OeNCTBYOWMM  3aKoHogaTenbcTtBoM, nubo B
cnyyasx, MpeayCMOTPEHHbIX COOTBETCTBYHOLLNM
MEeXAyHapoOHbIM cornaweHnem c ydactmem PO
[2]. To ectb ana Toro 4TOBbI OOpPEMEHUTL AOnis
WHOCTPaHHOro  (pM3NYEeCcKoro nuvua BO3MOXHOCTb
CyOBbEKTMBHOIO NpPaBOOCYLLECTBEHMS, HEOOXOAMMO
Hanuune IOPUANYECKOTO dakTa, npsiMo
YCTaHOBMEHHOIO0 COOTBETCTBYHOLUUM HOPMAaTMBHbIM
akToM.  XoTd  Takoro poja  OrpaHu4eHus
yCTaHaBNUBAKTCA ANS MHOCTPAHHbIX rpaxgaH He
Tak 4acTo, NO CpaBHEHUWIO C TeM OObeMOM
BO3MOXHOCTEN, KOTOpble WM NpPeaoCcTaBnAlTCA
npeBpaLleHHON NpaBoCnocoOHOCTbLH, OHMU
BCTpPeYalTCAa npakTu4eckm BO Bcex cdepax
0oOLEeCcTBEHHOMW  XWU3HKW, YYaCTHWKOM  KOTOPOWN
SABNSIeTCS MHOCTpaHel, npebbiBaowmnn B Poccun.
OHu NPUCYTCTBYIOT BO BCEX Mogensx
npeBpalleHHoONn  npaBoOCMOCOBHOCTM M B ee
nNpoun3BoAHbIX TUNax [3].

Haxogacbe Ha Tepputopun P®, wnHOCTpaHHOe
dusmyeckoe nMUO peanusyeT MNpefoCcTaBreHHble
€My NOTEeHUUM NPaBOOCYLUECTBEHUS NOCPEACTBOM
cosepweHua cpenok. [lpegensl 3TMx pecypcos
3aBUCAT He TONbKO OT obbema Tow npeBpaLLeHHON
NpaBOCMOCOBHOCTM, KOTOpas 3a HWUM MpuU3HaeTcs
3akoHodartenemM. He MeHbluee 3HayeHuMe VMeeT U
€ero CrnocoBOHOCTb K COBEPLUEHUID TEX WM WHbIX
OENCTBUMA MO CaMOCTOATENTbHOMY OCYLLECTBIEHUIO
cyObEeKTMBHOro npasa. To KayecTBO (PU3NYECKOrO
nuua, KoTopoe Ha3biBaeTCs
«cgenkocnocobHocTelo».  Ecnm roBoputb 0O
0eecnocobHOCTM rpaxgaHuHa Kak 0 JOMWHAHTHOM
Havane " HeobxoaMMon npegnockisnke
OCYLLECTBMEHUS TMLOM CBOEro CyOBbEKTUBHOIO
npaBa CamoCTOATENbHbIMUA AEACTBUSMU U B CBOEM
MHTEpece, TO OCHOBOW TakoW CnNocobHOCTM Bcerga
BbICTYMaeT Ka4eCcTBO CAENKOCMNOCOOHOCTM.

Mpobnema peecnocobGHOCTM, a criefoBaTenbHo,

M KayecTBa CAENKOCMNOCOGHOCTM  MHOCTPaHHOro
rpaxgaHuHa, npeOblBaloOWero Ha  Tepputopun
Poccun, COBPEMEHHbIM 3aKoHO4aTeNbCTBOM

pewaeTcsa HeogHo3Ha4yHo [4]. MHoroe 3aBucut OT
MecTa COBepLUEeHUs CAenku, ee BuAa, Hanuuus unu
OTCYTCTBUSI COOTBETCTBYIOLLEro MeXAyHapogHoro
cornaweHns ¢ yyactmem P®, HanpaBneHHOCTM
aBTOHOMWW BOMW YYaCTHUKOB COENKM WU WHBIX
06CTOATENBCTB, YCTAHOBMNEHHbIX 3aKOHO4ATENEeM.
Bmecte ¢ Tem numMuTMpoBaHue  YacTHOW
4eecnocobHOCTM MHOCTPAHHOIO rpaxaaHuHa Mo ero



NNYHOMY 3aKOHY He cKasblBaeTCsa Ha KOoHAemauuio
OEeVCTBUTENbHOCTM 0eeCcrnoCcoBHOCTN 3TOro e nuua,
Koraa OHO coBepLuaeT caenky, cdusnyeckn npeboiBas
Ha TeppuTtopun Poccum. BaxHO, 4TO YpOBEHb €ro
aeecnocobHoCcTm COOTBETCTBYET TpeboBaHunsaM
BHYTPEHHEro 3akoHodaTenbCTBa CTpaHbl. Ho kpome
TeX M3bATUN, KOTOPble YCTAHOBMEHbI BHYTPEHHUM
rpaXkdaHCKMM  3aKOHOAATENbCTBOM, CYLLIECTBYET eLlle
KOMMIEKC YCMOBUW, OrPaHUYMBAIOLLMX U CTECHSIHOLLUX
BO3MOXHOCTW  COENKOCMOCOOHOCTM  MHOCTPaHHbIX
rpaxpaH, npebbiBaloWmx Ha TeppuTopun PO,

Peub npexge Bcero uger 0O MeXOyHapOAHbIX
naccvBax Hallew CTpaHbl, KOTOPble BO3HWKIN B CBSI3U
C  3aKMYEeHMEM  MeXAyHapoOHbIX  [JOrOBOPOB.
Hanpvmep, WHOCTpaHHbLIA rpaXgaHuH, UHTEPUMApHO
npebbiBatoLLMi Ha TeppuTopun Poccum 1 npusHaHHbIN
MOMHOMOYHbLIM MPaBOMPUMEHSIIOLLUM  yYpexaeHnem
rocygapcrBa CBOEro rpaxgaHcTBa HeaeecrnocobHbIM,
BO3MOXHO, OyaeT npusHaH CygoM HeneecrnocoOHbIM
Ha TeppuTOopuUM  CTpaHbl  CBOEro  PU3NYECKOro
HaxoXOeHUs No TEM OCHOBaHWSAM, MO KOTOPbIM OH
Obls1 OrpaHMyYeH B [eecrnocobHOCTM WM NpuU3HaH
HegeecnocobHbIM no obcTosiTenbcTBamMm,
YCTaHOBMEHHbIM €ro NunyHbiM 3akoHoMm [5]. CneayeTt
cAaenaTb OFOBOPKY O TOM, YTO Takas mMepa npasBoOBOro
BNUSHMWSA Ha  [0eecnocobHOCTb  MHOCTPAaHHOrO
rpaxgaHmHa, a 3HauMT UM Ha  BO3MOXHOCTb
OCyLlecTBNeHUn caenkocnocobHoctn, obycroBneHa
HEeKOTOpbIMK NpaBunamu [6].

Knacc caenkocnocobHocTH MHOCTpaHua,
npe6b|Barou.|,ero B Hawewn CTpaHe, onpepnendeTca
rpaHnuammn BO3MOXHOCTEWN CaMOCTOATEJIbHOIO

npaBoocyLecTereHus. Mpy 3TOM He UMeeT 3HaYeHws,
HOCUT NN ero 4eecnocoBGHOCTb OBLLMIA, OrpaHUYEHHbI
WM cneuuanbHbli  3Toc.  ManoneTcteo  unu
HecoBepLUEHHONeTMe, a Takke  OrpaHu4YeHue
[eecnocobHOCTH KapAuHanbHbIM obpaszom
NUMUTUPYIOT ~ BO3MOXHOCTM  CAESKOCMOCOBGHOCTH
nvua, B TOM 4YuCrie M pecypc BbiGopa cBoeil Bornei
npaBoBbIX MexaHWU3MOB CaMOCTOSATESNbHOMO
MPaBOOCYLLECTBINEHNS!, a Takke  3aTpyaHsIoT,
oTArowlaloT Unu  oBpemMeHsIoT  Te  lpuanyeckue
cpefcTBa BOJSIEBOrO OCYLLECTBMNEHUS CYGBHEKTUBHOIO
npaBa, KoTopble €My [O0CTynHbl. COOTBETCTBEHHO
HeOeecnocoGHOCTE  MHOCTpaHua  fvwaeT  ero
BO3MOXHOCTU AeiiCTBOBaTb CAMOCTOATENBHO B CBOEM
nHTepece Ha TeppuTopum Poccun.

Mpy aTOM Mbl Nonaraem, YTo cam (pakT HanMuus
WM OTCYTCTBUA  [€ecrnocoBGHOCTM  MHOCTPaHHOIo
dumanyeckoro nuua, ee BuMO W TUM, Hanaraemble
3aKkoHogaTeneM W HEHOPMaTMBHBLIMW  MPaBOBbIMM

orpaHn4yeHnamMmn n CTEeCHEeHUAMU ero NNYHON
CAOENKOCMOCOOHOCTW, HUKaK He BMMSIIOT HA OCHOBaHMS

BO3HWMKHOBEHUSl,  U3MEHEHWs U MNpeKpaLleHus
npeBpaLLeHHON NpaBoCcnocobHOCTH, ee knacca, Tuna
n He N3MEHAKT rpaHuy A03BOJIEHHOIo
npaBoOCyLleCTBEHNA.
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